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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 925

[Doc. No. AMS—FV—08-0107; FV09-925-2
FIR]

Grapes Grown in a Designated Area of
Southeastern California; Decreased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Affirmation of interim final rule
as final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
final rule that decreased the assessment
rate established for the California Desert
Grape Administrative Committee
(Committee), for the 2009 and
subsequent fiscal periods from $0.02 to
$0.01 per 18-pound lug of grapes
handled. The Committee locally
administers the marketing order for
grapes grown in a designated area of
southeastern California (order). The
interim final rule was necessary to align
the Committee’s expected revenue with
decreases in its proposed budget for the
2009 fiscal period, which began on
January 1.

DATES: Effective Date: Effective July 27,
2009.

FOR FURTHER INFORMATION CONTACT:
Jennifer Robinson, Marketing Specialist,
or Kurt J. Kimmel, Regional Manager,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or e-mail:
Jen.Robinson@ams.usda.gov or
Kurt.Kimmel@ams.usda.gov.

Small businesses may obtain
information on complying with this and
other marketing order regulations by
viewing a guide at the following Web

site: http://www.ams.usda.gov/
AMSv1.0/ams.fetchTemplateData.do?
template=TemplateN&page=Marketing
OrdersSmallBusinessGuide; or by
contacting Jay Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DG 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or E-mail:
Jay.Guerber@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
925, as amended (7 CFR part 925),
regulating the handling of grapes grown
in a designated area of southeastern
California, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

Under the order, California desert
grape handlers are subject to
assessments, which provide funds to
administer the order. Assessment rates
issued under the order are intended to
be applicable to all assessable desert
grapes for the entire fiscal period, and
continue indefinitely until amended,
suspended, or terminated. The
Committee’s fiscal period begins on
January 1, and ends on December 31.

In an interim final rule published in
the Federal Register on February 24,
2009, and effective on February 25, 2009
(74 FR 8141, Doc. No. AMS-FV-08—
0107; FV08-932-2 IFR), § 925.215 was
amended by decreasing the assessment
rate established for the Committee for
the 2009 and subsequent fiscal periods
from $0.02 to $0.01 per 18-pound lug or
equivalent of desert grapes. The
decrease in the per-unit assessment rate
was possible due to significant
decreases in budgeted management and
administrative expenses for 2009.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 14 handlers
of southeastern California grapes who
are subject to regulation under the order
and about 50 grape producers in the
production area. Small agricultural
service firms are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $7,000,000, and small
agricultural producers are defined as
those whose annual receipts are less
than $750,000. Nine of the 14 handlers
subject to regulation have annual grape
sales of less than $7 million. Based on
data from the National Agricultural
Statistics Service (NASS) and the
Committee, the average crop value for
2008 is about $53,040,000. Dividing this
figure by the number of producers (50)
yields an average annual producer
revenue estimate of about $1,060,800,
which is above the SBA threshold of
$750,000. Based on the foregoing, it may
be concluded that a majority of grape
handlers and none of the producers may
be classified as small entities.

This rule continues in effect the
action that decreased the assessment
rate established for the Committee and
collected from handlers for the 2009 and
subsequent fiscal periods from $0.02 to
$0.01 per 18-pound lug of grapes. The
Committee unanimously recommended
expenditures of $77,692 and an
assessment rate of $0.01 per 18-pound
lug of grapes for the 2009 fiscal period.
The assessment rate of $0.01 is one-half
of the rate currently in effect. The
number of assessable grapes is estimated
at 6.5 million 18-pound lug of grapes.
Thus, the $0.01 rate should provide
$65,000 in assessment income. Income
derived from handler assessments, along
with interest income and funds from the
Committee’s authorized reserve will be
adequate to cover budgeted expenses.

The major expenditures
recommended by the Committee for the
2009 fiscal period include $10,500 for
compliance activities, $53,000 for
salaries and payroll expenses, and
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$14,192 for other administrative
expenses. In comparison, budgeted
expenses for these items in 2008 were
$5,000 for compliance activities,
$61,000 for salaries, $18,000 for
research, and $49,254 for other
administrative expenses.

Decreases in management and
administrative expenses are the result of
management services, office rental fees
and utilities being shared by the
Committee and the California Date
Administrative Committee (CDAC). In
2008, the Committee and the CDAC
agreed to share management and
administrative costs in order to
streamline expenses for both programs.
Additionally, the Committee
recommended not renewing its budget
for research in 2009 given that there
were no pending research proposals at
the time the budget was reviewed.

Prior to arriving at this budget, the
Committee considered alternative
expenditure and assessment rate levels,
but ultimately decided that the
recommended levels were reasonable to
properly administer the order. The
assessment rate recommended by the
Committee was derived by the following
formula: Anticipated 2009 expenses
($77,692) plus the desired 2009 ending
reserve ($88,534), minus the 2009
beginning reserve ($100,226) plus
anticipated interest income ($1,000),
divided by the estimated 2009
shipments (6.5 million 18-pound lugs).

This rate should provide sufficient
funds in combination with interest and
reserve funds to meet the anticipated
expenses of $77,692 and result in a
December 2009 ending reserve of
$88,534. This figure is about $10,800
over the Committee’s 2009 expenses.
Section 925.41 of the order permits the
Committee to maintain approximately
one fiscal period’s expenses in reserve.
The Committee plans to continue using
reserve funds to help meet its expenses
and bring the reserve to a level lower
than its expenses.

To calculate the percentage of grower
revenue represented by the assessment
rate for 2008, the assessment rate of
$0.02 per 18-pound lug is divided by
the estimated average grower price
(according to the NASS). This results in
estimated assessment revenue for the
2008 season as a percentage of grower
revenue of .245 percent ($0.02 divided
by $8.16 per 18-pound lug). NASS data
for 2009 is not yet available. However,
applying the same calculations above
using the average grower price for 2006—
08 would result in estimated assessment
revenue as a percentage of total grower
revenue of .13 percent for the 2009
season ($0.01 divided by $7.77 per 18-
pound lug). Thus, the assessment

revenue should be well below 1 percent
of estimated grower revenue in 2009.

This rule continues in effect the
action that decreased the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers. In addition,
the Committee’s meeting was widely
publicized throughout the grape
production area and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the November 14,
2008, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large California grape
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

Comments on the interim final rule
were required to be received on or
before April 27, 2009. No comments
were received. Therefore, for the reasons
given in the interim final rule, we are
adopting the interim final rule as a final
rule, without change.

To view the interim final rule, go to
http://www.regulations.gov/fdmspublic/
component/
main?main=DocketDetail&d=AMS-FV-
08-0107.

This action also affirms information
contained in the interim final rule
concerning Executive Orders 12866 and
12988, the Paperwork Reduction Act (44
U.S.C. Chapter 35), and the E-Gov Act
(44 U.S.C. 101).

After consideration of all relevant
material presented, it is found that
finalizing the interim final rule, without
change, as published in the Federal
Register (74 FR 8141, February 24,
2009) will tend to effectuate the
declared policy of the Act.

List of Subjects in 7 CFR Part 925

Grapes, Marketing agreements,
Reporting and recordkeeping
requirements.

PART 925—GRAPES GROWN IN A
DESIGNATED AREA OF
SOUTHEASTERN CALIFORNIA—
[AMENDED]

m Accordingly, the interim final rule
amending 7 CFR part 925, which was
published at 74 FR 8141 on February 24,
2009, is adopted as a final rule, without
change.

Dated: July 20, 2009.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. E9—-17602 Filed 7-23-09; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 314
[Docket No. FDA-2009—-N-0316]

New Drug Applications and
Abbreviated New Drug Applications;
Technical Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
new drug application (NDA) and
abbreviated new drug application
(ANDA) regulations to correct the
address for the Orange Book Staff in the
Office of Generic Drugs. This action is
being taken to ensure accuracy and
clarity in the agency’s regulations.
DATES: This rule is effective July 24,
2009.

FOR FURTHER INFORMATION CONTACT:
Olivia A. Pritzlaff, Center for Drug
Evaluation and Research, Food and
Drug Administration, Bldg. 51, rm.
6308, 10903 New Hampshire Ave.,
Silver Spring, MD 20993-0002, 301—
796—-3506.

SUPPLEMENTARY INFORMATION: FDA is
amending its regulations in part 314 (21
CFR part 314) to correct the address for
Orange Book Staff in the Office of
Generic Drugs in §§ 314.52(a)(2),
314.53(f), and 314.95(a)(2).

List of Subjects in 21 CFR Part 314

Administrative practice and
procedure, Confidential business
information, Drugs, Reporting and
recordkeeping requirements.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
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authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 314 is
amended as follows:

PART 314—APPLICATIONS FOR FDA
APPROVAL TO MARKET A NEW DRUG

m 1. The authority citation for 21 CFR
part 314 continues to read as follows:
Authority: 21 U.S.C. 321, 331, 351, 352,

353, 355, 356, 3564, 356b, 356¢, 371, 374,
379e.

§314.52 [Amended]

m 2. Section 314.52 is amended in
paragraph (a)(2) by removing ““at the
address identified on FDA’s Web site
(http://www.fda.gov/cder/ogd)” and by
adding in its place “7500 Standish P1.,
Rockville, MD 20855

§314.53 [Amended]

m 3. Section 314.53 is amended in
paragraph (f) by removing ““at the
address identified on FDA’s Web site
(http://www.fda.gov/cder/ogd)” and by
adding in its place “7500 Standish P1.,
Rockville, MD 20855

§314.95 [Amended]

m 4. Section 314.95 is amended in
paragraph (a)(2) by removing ““at the
address identified on FDA’s Web site
(http://www.fda.gov/cder/ogd)” and by
adding in its place “7500 Standish P1.,
Rockville, MD 20855,

Dated: July 17, 2009.
Jeffrey Shuren,

Associate Commissioner for Policy and
Planning.

[FR Doc. E9-17680 Filed 7-23-09; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG—-2009-0659]

RIN 1625-AA08

Special Local Regulations for Marine

Events; Port Huron to Mackinac Island
Sail Race

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard will enforce
a special local regulation for the annual
Port Huron to Mackinac Island Sail
Race. This action is necessary to safely
control vessel movements in the vicinity
of the race starting point and provide for
the safety of the general boating public
and commercial shipping. During this

period, no person or vessel may enter
the regulated area without the
permission of the Coast Guard Patrol
Commander (“PATCOM”).

DATES: This rule is effective from 9 a.m.
through 4 p.m. on July 25, 2009.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—-2009—
0659 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG—-2009-0659 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions concerning this
temporary rule, call or e-mail Mr. Frank
Jennings, Jr., Enforcement Branch, Ninth
Coast Guard District, 1240 East 9th
Street, Cleveland, OH, via e-mail at:
frank.t.jennings@uscg.mil or by phone
at: (216) 902—6094. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
special local regulation pertaining to
this annual race was previously
published in the Code of Federal
Regulations, but inadvertently removed
during the most recent revision to 33
CFR 100.901. Because this is an annual
race, held in the same location, local
maritime interests are already familiar
with the provisions of these regulations.
Based on the late discovery of the
missing permanent rule, the hazards
associated with marine regattas within
Port Huron and the short amount of

time until the event, delaying
publication of this regulation would be
contrary to the public interest.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The special local regulation
pertaining to this annual race was
previously published in the Code of
Federal Regulations, but inadvertently
removed during the most recent revision
to 33 CFR 100.901. Because this is an
annual race, held in the same location,
local maritime interests are already
familiar with the provisions of these
regulations. Delaying this rule would be
contrary to the public interest of
ensuring the safety of spectators and
vessels during this operation and
immediate action is necessary to
prevent possible loss of life or property.

Background and Purpose

Special local regulations are necessary
to safely control vessel movements in
the vicinity of the race starting point
and provide for the safety of the general
boating public and commercial
shipping. The Captain of the Port
Detroit has determined that the start of
the Port Huron to Mackinac Island Sail
Race does pose significant risks to
public safety and property. The likely
combination of congested waterways,
vessels engaged in a regatta, and fast
currents could easily result in serious
injuries or fatalities.

Discussion of Rule

The Coast Guard will enforce special
local regulations for the annual Port
Huron to Mackinac Sail Race from 9
a.m. until 4 p.m. on July 25, 2009. The
special local regulations apply to the
waters of the Black River, St. Clair River
and lower Lake Huron from:

Latitude Longitude
42°58.8" N ............ 082°26" W, to
42°58.4' N ............ 082°24.8" W, thence

northward along the
International Boundary
to
43°02.8"N ............ 082°23.8" W, to
43°02.8"N ............ 082°26.8" W, thence
southward along the
U.S. shoreline to
42°58.9 N ............ 082°26" W, thence to
42°58.8" N ............ 082°26" W.

[DATUM: NAD 1983].

In order to ensure the safety of
spectators and participating vessels, the
special local regulations will be in effect
for the day of the start of the event. The
Coast Guard will patrol the race area
under the direction of a designated
Coast Guard Patrol Commander
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(“PATCOM?”). Vessels desiring to transit
the regulated area may do so only with
prior approval of the PATCOM and
when so directed by that officer. The
PATCOM may be contacted on Channel
16 (156.8 MHZ) by the call sign “Coast
Guard Patrol Commander.” Vessels will
be operated at a no wake speed to
reduce the wake to a minimum, and in
a manner which will not endanger
participants in the event or any other
craft. The rules contained in the above
two sentences shall not apply to
participants in the event or vessels of
the patrol operating in the performance
of their assigned duties.

In the event these special local
regulations affect shipping, commercial
vessels may request permission from the
PATCOM to transit the area of the event
by hailing call sign “Coast Guard Patrol
Commander” on Channel 16 (156.8
MHZ).

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of the Black River, St. Clair
River and lower Lake Huron from 9 a.m.
until 4 p.m. July 25, 2009.

These special local regulations will
not have a significant economic impact

on a substantial number of small entities
for the following reasons. This rule will
be enforced for only 7 hours on a
weekend when the majority of vessel
traffic transiting the area is recreational.
Vessel traffic will be allowed to pass
through the area of the race start with
the permission of the Coast Guard patrol
commander. Before the effective period,
the Coast Guard will issue maritime
advisories widely to users of the river.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such

an expenditure we do discuss the effects
of this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

The Coast Guard recognizes the treaty
rights of Native American Tribes.
Moreover, the Coast Guard is committed
to working with Tribal Governments to
implement local policies and to mitigate
Tribal concerns. We have determined
that these regulations and fishing rights
protection need not be incompatible.
We have also determined that this Rule
does not have Tribal implications under
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.
Nevertheless, Indian Tribes that have
questions concerning the provisions of
this Rule or options for compliance are
encouraged to contact the point of
contact listed under FOR FURTHER
INFORMATION CONTACT.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
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has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves the enforcement of special
local regulations, pursuant to 33 CFR
100, for the annual Port Huron to
Mackinac Island Sail Race, July 25, 2009
at 9 a.m. to July 25, 2009 at 4 p.m. This
action is necessary to safely control
vessel movements in the vicinity of the
start of the race and provide for the
safety of the general boating public and
commercial shipping. Regulations will
be in effect for seven hours on the day
the event starts. The Coast Guard will
patrol the race area under the direction
of a designated Coast Guard Patrol
Commander.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. A new temporary § 100.35T09-0659
is added as follows:

§100.35T09-0659 Special Local
Regulations for Marine Events; Port Huron
to Mackinac Island Sail Race.

(a) Location. The special local
regulations apply to the waters of the
Black River, St. Clair River and lower
Lake Huron from:

Latitude Longitude
42°58.8"'N ............ 082°26" W, to
42°58.4'N ............ 082°24.8" W, thence

northward along the
International Boundary
to
43°02.8'N ............ 082°23.8' W, to
43°02.8"N ............ 082°26.8" W, thence
southward along the
U.S. shoreline to
42°58.9’ N 082°26" W, thence to
42°58.8" N 082°26" W.

[DATUM: NAD 1983].

(b) Effective period. This rule is
effective from 9 a.m. to 4 p.m. on July
25, 2009.

(c) Regulations.

(1) In accordance with the general
regulations in section 100.35 of this
part, the Coast Guard will patrol the
regatta area under the direction of a
designated Coast Guard Patrol
Commander (“PATCOM”). The
PATCOM may be contacted on Channel
16 (156.8 MHz) by the call sign “Coast
Guard Patrol Commander.” Vessels
desiring to transit the regulated area
may do so only with prior approval of
the PATCOM and when so directed by
that officer.

(2) Vessels will be operated at a no
wake speed to reduce the wake to a
minimum, and in a manner which will
not endanger participants in the even or
any other craft. The rules in this
subparagraph shall not apply to
participants in the event or vessels of
the patrol operating in the performance
of their assigned duties.

(3) The PATCOM may direct the
anchoring, mooring or movement of any
boat or vessel within the regatta area. A
succession of sharp, short signals by

whistle or horn from vessels patrolling
the area under the direction of the U.S.
Coast Guard PATCOM shall serve as a
signal to stop. Vessels so signaled shall
stop and shall comply with the orders
of the PATCOM. Failure to do so may
result in expulsion from the area,
citation for failure to comply, or both.

(4) The PATCOM may establish vessel
size and speed limitations and operating
conditions. The PATCOM may restrict
vessel operation within the regatta area
to vessels having particular operating
characteristics. The PATCOM may
terminate the marine event or the
operation of vessel at any time it is
deemed necessary for the protection of
life and property.

Dated: July 10, 2009.
F.M. Midgette,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. E9—17748 Filed 7-23-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2009-0578]
Drawbridge Operation Regulations;

East River, New York City, NY,
Maintenance

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Roosevelt Island
Bridge across the East River, mile 6.4, at
New York City, New York. Under this
temporary deviation the bridge may
remain in the closed position for one
month to facilitate completion of
ongoing bridge maintenance. Vessels
that can pass under the draw without a
bridge opening may do so at all times.
DATES: This deviation is effective from
July 24, 2009 through August 15, 2009.
ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG—2009—
0578 and are available online at
http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2009-0578 in the docket ID box,
pressing enter, and then clicking on the
item in the Docket ID column. This
material is also available for inspection
or copying at the Docket Management
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Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Joe Arca, Project Officer,
First Coast Guard District, telephone
(212) 668-7165, joe.m.arca@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION: The
Roosevelt Island Bridge, across the East
River, mile 3.1, at New York City, New
York, has a vertical clearance in the
closed position of 34 feet at mean high
water and 40 feet at mean low water.
The existing drawbridge operation
regulations are listed at 33 CFR
117.781(c).

The East River at the bridge location
is a secondary channel not normally
used by the local seasonal recreational
vessels, and commercial vessels that can
transit around Roosevelt Island on the
other side.

The owner of the bridge, New York
City Department of Transportation,
requested a temporary deviation to
facilitate the completion of construction
for a major rehabilitation of the bridge.

On March 19, 2009, we published a
temporary deviation entitled “East
River, New York” in the Federal
Register (74 FR 11645) that allowed the
Roosevelt Island Bridge to remain in the
closed position from April 15, 2009
through July 14, 2009, to facilitate
rehabilitation construction at the bridge.

On June 18, 2009, the bridge owner
notified us that the construction
authorized under the above temporary
deviation would not be completed as
originally scheduled on July 14, 2009,
and that an additional temporary
deviation would be necessary for one
additional month, July 15, 2009 through
August 15, 2009, in order to finish their
work.

Under this temporary deviation the
Roosevelt Island Bridge may remain in
the closed position from July 15, 2009
through August 15, 2009. Vessels that
can pass under the bridge without a
bridge opening may do so at all times.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: July 14, 2009.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E9—-17749 Filed 7—23—-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2009-0456]

RIN 1625-AA00

Safety Zone; Naval Training August

and September, San Clemente Island,
CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the
navigable waters of the Pacific Ocean at
the north end of San Clemente Island in
support of Naval Live Fire Training.
This safety zone is necessary to ensure
non-authorized personnel and vessels
remain safe by keeping clear of the
hazardous area during the training
activity. Persons and vessels are
prohibited from entering into, transiting
through, or anchoring within this safety
zone unless authorized by the Captain
of the Port (COTP) or his designated
representative.

DATES: This rule is effective from
August 1, 2009 through September 30,
2009.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—-2009—
0456 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2009-0456 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Petty Officer Kristen
Beer, Waterways Management, U.S.
Coast Guard Sector San Diego, Coast
Guard; telephone 619-278-7262, e-mail
Kristen.A.Beer@uscg.mil. If you have
questions on viewing the docket, call

Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
immediate action is necessary to ensure
the safety of commercial and
recreational vessels in the vicinity of
any live fire training on the dates and
times this rule will be in effect and
delay would be contrary to the public
interest.

For the same reasons, the Coast Guard
also finds that good cause exists under
5 U.S.C. 553(d)(3) for making this rule
effective less than 30 days after
publication in the Federal Register. Any
delay in the effective date of this rule
would expose mariners to the dangers
posed by the training.

Background and Purpose

U.S. Naval forces will be conducting
intermittent training involving live fire
exercises throughout August and
September 2009. This safety zone is
necessary to ensure non-authorized
personnel and vessels remain safe by
keeping clear of the hazardous area
during the training activity.

Discussion of Rule

The Coast Guard is establishing a
safety zone that will be enforced from
August 1, 2009 through September 30,
2009. The limits of the safety zone will
be the navigable waters of the Pacific
Ocean at the north end of San Clemente
Island bounded by lines connecting the
following coordinates: Beginning at
33°01.09"N, 118°36.34" W; thence to
32°59.95" N, 118°39.77" W; thence
running parallel to the shoreline at a
distance of approximately 3 NM to
33°02.81° N, 118°30.65" W; thence to
33°01.29"N, 118°33.88" W; thence along
the shoreline returning to 33°01.09" N,
118°36.34’ W (NAD 83).

This safety zone is necessary to
ensure non-authorized personnel and
vessels remain safe by keeping clear of
the hazardous area during the training
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activities. Persons and vessels are
prohibited from entering into, transiting
through, or anchoring within this safety
zone unless authorized by the Captain
of the Port, or his designated
representative.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
This determination is based on the size
and location of the safety zone.
Commercial and recreational vessels
will not be allowed to transit through
the designated safety zone during
specified times of training.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of the Pacific Ocean on the
north end of San Clemente Island from
August 1, 2009 until September 30,
2009.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This rule will be
enforced only during naval training
exercises. Vessel traffic can pass safely
around the zone. Traffic will be allowed
to pass through the zone with the
permission of the U.S. Navy or U.S.

Coast Guard. Before the effective period,
the Coast Guard will issue broadcast
notice to mariners (BNM) alerts.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and

Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
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adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction because this
rule establishes a safety zone.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Public Law 107-295; 116 Stat. 2064;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add a new temporary section
§165.T11-224 to read as follows:

§165.T11-224 Safety Zone; Naval Training
August and September, San Clemente
Island, CA.

(a) Location. The following area is a
safety zone: All navigable waters of the
Pacific Ocean, from surface to bottom, at
the north end of San Clemente Island
bounded by lines connecting the
following points: Beginning at 33°01.09’
N, 118°36.34" W; thence to 32°59.95" N,
118°39.77” W; thence running parallel to
the shoreline at a distance of
approximately 3 NM to 33°02.81" N,
118°30.65" W; thence to 33°01.29” N,
118°33.88” W; thence along the
shoreline returning to 33°01.09" N,

118°36.34” W. These coordinates are
based on NAD 83.

(b) Effective Period. This section is
effective from August 1, 2009 through
September 30, 2009 during naval
training exercises. If training is
concluded prior to the scheduled
termination time, the COTP will cease
enforcement of this safety zone and will
announce that fact via Broadcast Notice
to Mariners.

(c) Definitions. The following
definitions apply to this section:
Designated representative, means any
Commissioned, Warrant, or Petty
Officers of the Coast Guard, Coast Guard
Auxiliary, or local, state, and federal
law enforcement vessels who have been
authorized to act on the behalf of the
COTP; non-authorized personnel and
vessels, means any civilian boats,
fishermen, divers, and swimmers.

(d) Regulations. (1) Entry into, transit
through or anchoring within this safety
zone is prohibited unless authorized by
the COTP San Diego or his designated
representative.

(2) Non-authorized personnel and
vessels requesting permission to transit
through the safety zone may request
authorization to do so from the COTP
San Diego or his designated
representative. They may be contacted
on VHF-FM Channel 16, or at telephone
number (619) 278—7033.

(3) Naval units involved in the
exercise are allowed in confines of the
established safety zone.

(4) All persons and vessels shall
comply with the instructions of the
Coast Guard COTP or his designated
representative.

(5) Upon being hailed by U.S. Coast
Guard or other official personnel by
siren, radio, flashing light, or other
means, the operator of a vessel shall
proceed as directed.

(6) The Coast Guard may be assisted
by other federal, state, or local agencies
including the U.S. Navy.

Dated: June 15, 2009.
T.H. Farris,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. E9—-17746 Filed 7-23-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AK95

Recoupment of Severance Pay From
VA Compensation; Correction

AGENCY: Department of Veterans Affairs.

ACTION: Correcting Amendment.

SUMMARY: This document contains a
correction to the regulation of the
Department of Veterans Affairs (VA)
that governs recoupment of lump-sum
readjustment pay from disability
compensation. This correction is
required in order to amend an authority
citation in the regulation. No
substantive change to the content of the
regulation is being made by this
correcting amendment.

DATES: Effective: July 24, 2009.

FOR FURTHER INFORMATION CONTACT:
James E. Figliozzi, Office of Regulation
Policy and Management (02REG),
Department of Veterans Affairs, 810
Vermont Ave., NW., Washington, DC
20420, (202) 461—-4902.

SUPPLEMENTARY INFORMATION: VA
published an amendment to a final rule
in the Federal Register on September
27,2002 (See 67 FR 60868), that, among
other things, added 10 U.S.C. 1174(h)(2)
and 10 U.S.C. 1212(c) as authority
citations for 38 CFR 3.700(a)(2)(iii). The
citation to 10 U.S.C. 1212(c) is incorrect,
because that statute governs the
recoupment of disability severance pay.
A subsequent amendment to the final
rule on June 5, 2009 (See 74 FR 26957)
retained this incorrect authority
citation. This document corrects that
error. Because the citation to 10 U.S.C.
1174(h)(2) is correct, it remains
unchanged.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Veterans,
Vietnam.

m Accordingly, 38 CFR part 3 is
corrected by making the following
correcting amendment:

PART 3—ADJUDICATION

m 1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

m 2.In § 3.700, revise the authority
citation after paragraph (a)(2)(iii) to read
as follows:

§3.700 General.

* * * * *
(a) * % %
(2) * * %
(iii) * * *
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(Authority: 10 U.S.C. 1174(h)(2))

* * * * *

William F. Russo,

Director of Regulations Management.

[FR Doc. E9—17308 Filed 7-23-09; 8:45 am]
BILLING CODE P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 62

[Docket ID FEMA-2008-0001]

RIN 1660—-AA58

National Flood Insurance Program
(NFIP); Assistance to Private Sector

Property Insurers; Write-Your-Own
Arrangement

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: This rule adopts as final,
without change, an interim rule
published on April 3, 2008. The interim
rule amended portions of the Federal
Emergency Management Agency,
Federal Insurance Administration,
Financial Assistance/Subsidy
Arrangement between Write-Your-Own
Companies and FEMA. The added
language assisted WYO Companies by
recognizing each party’s duties under
the Arrangement and amended the way
FEMA communicates changes to the
Unallocated Loss Adjustment Expenses
compensation rate to WYO Companies.
DATES: This rule is effective August 24,
2009.

FOR FURTHER INFORMATION CONTACT:
Edward L. Connor, Acting Federal
Insurance Administrator, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-3429 (Phone), (202) 646—3445
(facsimile), or Edward.Connor@dhs.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Under the authority of sections 1304
and 1345 of the National Flood
Insurance Act of 1968, Public Law 90—
448, 82 Stat. 476, as amended (42 U.S.C.
4011, 4081), the Federal Emergency
Management Agency (FEMA) provides
insurance protection against flood
damage to homeowners, businesses, and
others by means of the National Flood
Insurance Program (NFIP). The sale of
flood insurance is largely implemented
by private insurance companies that
participate in the NFIP Write-Your-Own

(WYO) program. Through the WYO
program, insurance companies enter
into agreements with FEMA to sell and
service flood insurance policies and
adjust claims after flood losses.

Under the WYO program, 88 private
sector property insurers issue flood
insurance policies and adjust flood
insurance claims under their own
names based on the Financial
Assistance/Subsidy Arrangement
(Arrangement). The Arrangement is
published at 44 CFR part 62, Appendix
A and defines the duties and
responsibilities of insurers that sell,
service, and market insurance under the
WYO program. The Arrangement also
identifies the responsibilities of the
Government to provide financial and
technical assistance to these insurers.
The Arrangement is renewed yearly
through written agreement between the
WYO Companies and FEMA.

FEMA published an interim final rule
on April 3, 2008, (73 FR 18182) in
which it made three changes to the
Arrangement. These changes either
clarified existing practices or clarified
how FEMA communicates certain
information to WYO Companies.

First, Article II, section G.3., was
added to require the WYO Companies to
notify their agents of the requirement to
comply with State regulations regarding
flood insurance agent education, notify
them of flood insurance training
opportunities needed to meet the
minimum NFIP training requirements
called for in section 207 of the Bunning-
Bereuter-Blumenauer Flood Insurance
Reform Act of 2004, Public Law 108—
264, 118 Stat. 727 (42 U.S.C. 4011 note),
and assist FEMA in periodic assessment
of agent training needs. Although WYO
Companies were already undertaking
these efforts, they were added to the
Arrangement to formalize the
commitment.

Second, FEMA revised Article VII,
section A. to provide additional
clarification that there is no requirement
that WYO Companies use their own
funds to pay NFIP claims when there
are no funds available in the National
Flood Insurance Fund (NFIF) to be
drawn down through the company letter
of credit. In such circumstances, the
Federal Insurance Administrator would
suspend the NFIP’s payment of claims
until funds are again available in the
Treasury, and the WYO Companies
would not be required to pay claims
from their own funds in the event of
such a suspension. This change was
consistent with pre-existing FEMA
policy.

Finally, FEMA revised Article III,
section C.1. of the Arrangement which
deals with the Unallocated Loss

Adjustment Expense (ULAE) for which
WYO Companies receive reimbursement
under the Arrangement. ULAE is
intended to cover those claim handling
expenses that are not associated with
specific claims, such as maintaining the
home office claims staff and establishing
and running on-site claims field offices.
Before the interim final rule, the ULAE
rate was an expense reimbursement of
3.3 percent of the incurred loss (except
that it does not include “incurred but
not reported”). The effect of the interim
final rule was to remove the ULAE
compensation percentage from the
Arrangement. Instead, the percentage is
now communicated by FEMA to the
WYO Companies through a formula that
is not written into the Arrangement. For
fiscal year 2009, the formula was sent to
each WYO Company as part of their
offer to renew their Financial
Assistance/Subsidy Arrangement.
Although the interim final rule was
focused on the manner in which the
ULAE formula is communicated to the
WYO Companies, and not the actual
ULAE rate itself, FEMA sought data to
use in its efforts to revise the formula,
and suggestions for ways to tailor the
formula to ensure that it would
accurately reimburse WYO Companies
for their actual loss. WYO Companies
were encouraged to submit actual ULAE
data during the comment period of the
interim final rule to assist FEMA in
continuing to refine the formula.

II. Discussion of Public Comments

FEMA received no comments from
the public regarding the interim final
rule. All previously published
rulemaking documents, including the
interim final rule which contains an in-
depth explanation for the changes made,
and supporting data are available in the
public docket for this rulemaking. The
public docket for this rulemaking is
available online by conducting a search
for Docket ID FEMA—-2008-0001, at the
Federal e-Rulemaking Portal at http://
www.regulations.gov.

III. Regulatory Requirements

Congressional Review of Agency
Rulemaking

FEMA has sent this final rule to the
Congress and to the Government
Accountability Office under the
Congressional Review of Agency
Rulemaking Act, 5 U.S.C. 801-808. As
discussed in depth below in the
Executive Order 12866 analysis, this
rule is not a “major rule” within the
meaning of that Act and will not result
in an annual effect on the economy of
$100,000,000 or more. Moreover, it will
not result in a major increase in costs or
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prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions. Nor does FEMA expect that it
will have “significant adverse effects”
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises.

This rule revised the Arrangement
between the WYO Companies and
FEMA to encourage agents writing flood
insurance under the NFIP to avail
themselves of the training opportunities
needed to meet the minimum NFIP
training requirements, to clarify that
there is no requirement that WYO
Companies use their own funds to pay
NFIP claims when there are no funds
available in the NFIF to be drawn down
through the company letter of credit,
and to change the method in which
FEMA communicates the ULAE rate to
the WYO Companies. These changes
were made to improve the Arrangement
and to allow FEMA to run the NFIP in
a more efficient and reasonable manner.

Executive Order 12866, Regulatory
Planning and Review

FEMA has prepared and reviewed this
rule under the provisions of Executive
Order 12866, Regulatory Planning and
Review. Under Executive Order 12866,
a significant regulatory action is subject
to Office of Management and Budget
(OMB) review and the requirements of
the Executive Order. The Executive
Order defines “significant regulatory
action” as one that is likely to result in
a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,

or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This final rule is not a ““significant
regulatory action”, therefore OMB has
not reviewed it under that Order. This
rule adopts as final, without change, an
interim rule published on April 3, 2008.
The interim rule made three changes to
the Arrangement. The first change
simply clarifies existing practices.
Article II, section G.3., was added to
address the WYO Companies’
cooperation in helping ensure that
agents writing flood insurance under the
NFIP meet the minimum NFIP training
requirements.! This new section of the
Arrangement will not affect the training
and education requirements, which are
already established by the States.
Although WYO Companies are already
undertaking these efforts, they were
added to the Arrangement to formalize
the commitment. This change will have
no economic impact.

WYO Companies have sought
clarification as to what would occur
following a large scale flooding event if
there are no funds available in the NFIP
to be drawn down through the company
letter of credit. Therefore, the second
change clarifies that there is no
requirement that WYO Companies use
their own funds to pay NFIP claims
when there are no funds available in the
NFIP to be drawn down through the
company letter of credit. The Federal
Insurance Administrator will suspend
the NFIP’s payment of claims until
funds are again available in the
Treasury. This change is consistent with
pre-existing FEMA policy, will not
affect the amount of FEMA'’s funding,
and will have no economic impact.

Finally, FEMA revised Article III,
section C.1. of the Arrangement which
deals with the ULAE for which WYO
Companies receive reimbursement
under the Arrangement. The rule
removed the fixed 3.3 percent of ULAE
compensation from the Arrangement to
allow FEMA added flexibility in

adjusting the rate as needed to best align
with the actual expenses incurred by the
WYO Companies. At present, the ULAE
is reimbursed according to a revised
formula of 1 percent of net written
premium and 1.5 percent of incurred
loss. FEMA will adjust the rate as
needed to reflect the actual expenses
incurred by the WYO Companies on an
annual basis.

Table 1 below shows the historic
ULAE compensation that the program
paid to WYO Companies over the 21
years from 1987 to 2007. These figures
have been compiled using historic
accounting statements submitted by the
WYO Companies. The ULAE is
intended to cover those claim handling
expenses that are not associated with
specific claims, such as maintaining the
home office claims staff and establishing
and running on-site claims field offices.
The 3.3 percent rate functioned
equitably during most years of the NFIP,
under-compensating companies
moderately in light loss years, while
providing slightly more compensation
in heavier loss years. However, after
catastrophic disasters such as Hurricane
Katrina, FEMA found that the 3.3
percent fixed rate dramatically over
compensated WYO Companies.

The average annual impact of this rule
is estimated to be $13.93 million per
year (in 2007 $), which represents a
decrease in the ULAE compensation to
WYO Companies. However, in an
“average” loss year excluding the years
2005 and 2006 for Hurricane Katrina,
the NFIP has paid out approximately
$22.02 million per year in ULAE
(=$418,468,366/19). With the new
formula, the annual impact would result
in an increase in ULAE compensation to
WYO Companies of $605,210 per year
(in 2007 $). The annual impact will vary
as the rate will be adjusted annually to
reflect the actual expenses incurred by
the WYO Companies; however, it is not
likely to have a significant economic
impact of $100 million or more per year.
The data from 1987 to 2007 used to
generate these figures is available in the
public docket for this rulemaking.

TABLE 1—THE IMPACT OF THE NEW FEE SCHEDULE

Net written Fixed ULAE New ULAETee | New ULAE fee
: Incurred loss (IL) | (3.3% of incurred ° schedule less
FY p(rﬁ]’ggg}(g‘)’ P) (in 2007 $) " loss) (1% W |F|’_)+ fixed ULAE
(in 2007 $) i s0or ) (in 2007 $)
LY 72 $581,620,328 $74,573,109 $2,460,913 $6,034,800 $4,473,887
645,173,008 65,777,062 2,170,643 7,438,386 5,267,743
715,237,333 369,480,867 12,192,869 12,694,586 501,718

1 An NFIP insurance agent may satisfy the
minimum training and education requirements by

completing an online course, which may be

approved for 3 hours of continuing education credit
per year by State.
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TABLE 1—THE IMPACT OF THE NEW FEE SCHEDULE—Continued

Net written Fixed ULAE New ULAE 16¢ | New ULAE fee
- Incurred loss (IL) | (3.3% of incurred ° schedule less
FY pﬁ%g}%‘)’ P) (in 2007 $) loss) (1% of W IPL)+ fixed ULAE
(in 2007 $) (in 2007 $) (in 2007 $)

769,271,356 685,763,329 22,630,190 17,979,164 —4,651,026
780,514,853 206,603,224 6,817,906 10,904,197 4,086,290
796,262,026 473,136,630 15,613,509 15,059,670 —553,839
866,436,821 1,097,485,315 36,217,015 25,126,648 —11,090,367
932,647,295 270,791,261 8,936,112 13,388,342 4,452,230
1,041,750,604 1,314,742,022 43,386,487 30,138,636 —13,247,850
1,157,008,118 1,152,337,444 38,027,136 28,855,143 —-9,171,993
1,294,209,933 885,147,617 29,209,871 26,219,314 —2,990,558
1,500,206,671 522,197,486 17,232,517 22,835,029 5,602,512
1,528,655,735 909,405,646 30,010,386 28,927,642 —1,082,744
1,557,194,095 514,278,754 16,971,199 23,286,122 6,314,923
1,678,554,108 1,495,645,122 49,356,289 39,220,218 —10,136,071
1,796,558,215 276,916,036 9,138,229 22,119,323 12,981,093
1,853,315,163 559,297,309 18,456,811 26,922,611 8,465,800
1,945,458,730 1,014,727,339 33,486,002 34,675,497 1,189,495
2,060,079,530 7,612,410,664 251,209,552 134,786,955 —-116,422,597
2,353,434,684 11,730,924,332 387,120,503 199,498,212 —187,622,291
2,535,371,429 792,553,990 26,154,282 37,242,024 11,087,742
Total e 28,388,960,039 32,024,194,560 1,056,798,420 764,252,519 —292,545,902
Per YEar ... 1,351,855,240 1,524,961,646 50,323,734 36,392,977 —13,930,757

National Environmental Policy Act

FEMA'’s regulations implementing the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) at
paragraph (ii) of 44 CFR 10.8(d)(2)
categorically exclude the preparation,
revision, and adoption of regulations,
directives, manuals, and other guidance
documents related to actions that
qualify for categorical exclusions. The
changes made in this regulation
constitute actions to enforce Federal,
State or local codes, standards or
regulations. This rulemaking will not
have a significant effect on the human
environment and, therefore, neither an
environmental assessment nor an
environmental impact statement are
required.

Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism,” (64 FR 43255, Aug. 10,
1999), sets forth principles and criteria
that agencies must adhere to in
formulating and implementing policies
that have federalism implications; that
is, regulations that have substantial
direct effects on the States, or on the
distribution of power and
responsibilities among the various
levels of government. Federal agencies
must closely examine the statutory

2Numbers were adjusted for inflation based on
Consumer Price Index (CPI) published by the
Bureau of Labor Statistics, http://inflationdata.com/
inflation/Inflation_Rate/Historicallnflation.aspx.

authority supporting any action that
would limit the policymaking discretion
of the States, and to the extent
practicable, must consult with State and
local officials before implementing any
such action. The changes in this rule
affect the contractual relationship
between FEMA and WYO Companies.
Participation as a WYO Company is
voluntary and does not affect State
policymaking discretion. In accordance
with section 6 of Executive Order
13132, FEMA determines that this rule
will not have federalism implications
sufficient to warrant the preparation of
a federalism impact statement.

Paperwork Reduction Act of 1995

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), an agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid OMB control number.
This rule does not impose any new
reporting or recordkeeping
requirements, nor does it revise
information collection requirements
currently approved under the
Paperwork Reduction Act of 1995.

Executive Order 12988, Civil Justice
Reform

FEMA has reviewed this rule under
Executive Order 12988, “Civil Justice
Reform” (61 FR 4729, Feb. 7, 1996).
This rule meets applicable standards to

minimize litigation, eliminate
ambiguity, and reduce burden.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies, to the extent permitted
by law, to prepare a written assessment
of the effects of any Federal mandate in
a proposed or final agency rule that may
result in the expenditure by State, local,
and Tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any one year.
Though this rule will not result in such
an expenditure, FEMA does discuss the
effects of this rule elsewhere in this
preamble.

Moreover, because this rule addresses
a pre-existing Arrangement between
FEMA, Federal Insurance
Administration, and WYO Companies it
does not impose any additional
enforceable duty beyond that already
established. Participation as a WYO
Company is voluntary and does not
affect State policymaking discretion.
Accordingly, this rule does not contain
any unfunded mandate or significantly
or uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995.

Executive Order 12898, Environmental
Justice

Under Executive Order 12898,
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
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Populations” (59 FR 7629, Feb. 16,
1994), FEMA incorporates
environmental justice into its policies
and programs. The Executive Order
requires each Federal agency to conduct
its programs, policies, and activities that
substantially affect human health or the
environment in a manner that ensures
that those programs, policies, and
activities do not have the effect of
excluding persons from participation in
programs, denying persons the benefits
of programs, or subjecting persons to
discrimination because of race, color, or
national origin. FEMA believes that no
action under this rule will have a
disproportionately high or adverse effect
on human health or the environment,
and that the rule meets the requirements
of the Executive Order.

Executive Order 13045, Protection of
Children

FEMA has analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or safety that might
disproportionately affect children.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

FEMA has reviewed this rule under
Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments” (65 FR 67249, Nov. 9,
2000). This rule will not have a
substantial direct effect on one or more
Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

Executive Order 12630, Governmental
Actions and Interference With
Constitutionally Protected Property
Rights

FEMA has reviewed this rule under
Executive Order 12630, “Governmental
Actions and Interference with
Constitutionally Protected Property
Rights” (53 FR 8859, Mar. 18, 1988) as
supplemented by Executive Order
13406, ‘‘Protecting the Property Rights
of the American People” (71 FR 36973,
June 28, 2006). This rule will not effect
a taking of private property or otherwise
have taking implications under
Executive Order 12630.

List of Subjects in 44 CFR Part 62
Claims, Flood insurance, Reporting
and recordkeeping requirements.

m Accordingly, the interim rule
amending 44 CFR part 62 which was

published at 73 FR 18182, Apr. 3, 2008,

is adopted as final without change.
Dated: July 16, 2009.

W. Craig Fugate,

Administrator, Federal Emergency
Management Agency.

[FR Doc. E9—-17744 Filed 7-23-09; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Parts 356, 365, and 374
[Docket No. FMCSA-2008-0235]

RIN 2126-AB16

Elimination of Route Designation
Requirement for Motor Carriers

Transporting Passengers Over Regular
Routes

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Notice of disposition.

SUMMARY: On March 17, 2009, FMCSA
published a notice in the Federal
Register (74 FR 11318) extending the
effective date of its January 16, 2009
final rule entitled “Elimination of Route
Designation Requirement for Motor
Carriers Transporting Passengers Over
Regular Routes” until June 15, 2009.
This allowed for the solicitation of
additional public comments on the final
rule and gave the incoming
Administration sufficient time to
consider and respond to comments.
After reviewing the one comment that
was received, FMCSA decided to allow
the January 19, 2009 final rule to go into
effect. This notice addresses the
comment that was submitted.

DATES: The effective date for the rule
amending 49 CFR Parts 356, 365, and
374 published at 74 FR 2895 on January
16, 2009, was June 15, 2009. The
compliance date for this rule was July
15, 2009.

FOR FURTHER INFORMATION CONTACT: Mr.
David Miller, Regulatory Development
Division, (202) 366—5370 or by e-mail at:
FMCSAregs@dot.gov.

SUPPLEMENTARY INFORMATION:

On January 16, 2009, FMCSA
published a final rule announcing the
discontinuation of the administrative
requirement that applicants seeking for-
hire authority to transport passengers
over regular routes submit a detailed
description and a map of the route(s)
over which they propose to operate (74
FR 2895). The Agency indicated that it
will register such carriers as regular-

route carriers without requiring the
designation of specific regular routes
and fixed end-points. Once motor
carriers have obtained regular-route, for-
hire operating authority from FMCSA,
they will no longer need to seek
additional FMCSA approval in order to
change or add routes. The rule amended
certain provisions of 49 CFR Parts 356,
365 and 374 to make them consistent
with the Agency’s discontinuation of
the route designation requirement. Each
registered regular-route motor carrier of
passengers will continue to be subject to
the full safety oversight and
enforcement programs of FMCSA and
its State and local partners.

The effective date of the rule was
originally March 17, 2009, with a
compliance date of July 15, 2009. In
accordance with the January 20, 2009
memorandum from the Assistant to the
President and Chief of Staff (74 FR
4435), FMCSA published a notice on
March 3, 2009 seeking comment on a
proposal to delay the effective date of
the final rule for 90 days (74 FR 9172).

Based on comments submitted in
response to the March 3 notice, FMCSA
extended the effective date of the final
rule from March 17, 2009, to June 15,
2009, for the purpose of allowing the
new leadership of the Department of
Transportation to review the proceeding
and to seek additional public comment
(74 FR 11318, March 17, 2009).

Comments to the March Notice

Greyhound Lines, Inc. (Greyhound)
submitted the only comment to the
March 17 notice. Greyhound expressed
concern that the Agency’s proposal
would prevent meaningful
implementation of the Over-The-Road
Bus Transportation Accessibility Act of
2007, Public Law 110-291, 122 Stat.
2915, July 30, 2008 because, without
route designations, FMCSA would be
unable to assess whether an applicant
for new operating authority has
adequate equipment and systems to
comply with the Americans with
Disabilities Act (ADA). Moreover,
eliminating the need for existing carriers
to seek new authority before expanding
their operations would eliminate
FMCSA'’s ability to assess ADA
compliance before allowing route
expansion.

Greyhound also took issue with the
Agency’s statement, in the preamble to
the final rule, that FMCSA and its
predecessor agencies have not used
route designations in determining
whether an applicant could operate
safely over a specific route, but
provided no cases to support its
position. Greyhound reiterated
arguments, made previously in this
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rulemaking proceeding, that FMCSA
adopt a new process that would give
greater scrutiny to a passenger carrier’s
willingness and ability to comply with
safety fitness and ADA requirements at
the application stage.

Response to Greyhound’s Comment

FMCSA has not used the route filings
for any of its safety enforcement or other
program purposes. The Department of
Transportation has signed the
statutorily-required Memorandum of
Understanding on ADA enforcement
with the Department of Justice, which

has the primary ADA enforcement role,
and FMCSA will use other existing
authorities to consider and, where
appropriate, take enforcement action
with respect to complaints of ADA non-
compliance. These existing authorities
do not require establishment of a
separate enforcement process.
Accordingly, FMCSA allowed the final
rule to become effective on June 15,
2009.

The OP-1(P) application form has
also been changed to eliminate the
current route-designation and mapping

requirements. Because changes to the
OP-1(P) form had to be approved by the
Office of Management and Budget,
FMCSA delayed implementation of the
new procedures until July 15, 2009. The
rule is now in effect and compliance is
required by all regular-route motor
carriers of passengers.

Issued on: July 17, 2009.
Rose A. McMurray,
Acting Deputy Administrator.
[FR Doc. E9—-17620 Filed 7-23-09; 8:45 am]
BILLING CODE 4910-EX-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 924

[Doc. No. AMS-FV-09-0040; FV09-924—1
PR]

Fresh Prunes Grown in Designated
Counties in Washington and in
Umatilla County, OR; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule would increase the
assessment rate established for the
Washington-Oregon Fresh Prune
Marketing Committee (Committee) for
the 2009-10 and subsequent fiscal
periods from $1.00 to $2.00 per ton for
fresh prunes. The Committee is
responsible for local administration of
the marketing order regulating the
handling of fresh prunes grown in
designated counties in Washington and
in Umatilla County, Oregon.
Assessments upon handlers of fresh
prunes are used by the Committee to
fund reasonable and necessary expenses
of the program. The fiscal period for the
marketing order begins April 1 and ends
March 31. The assessment rate would
remain in effect indefinitely unless
modified, suspended or terminated.

DATES: Comments must be received by
August 24, 2009.

ADDRESSES: Interested persons are
invited to submit written comments
regarding this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. Comments should
reference the docket number and the
date and page number of this issue of
the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular

business hours, or can be viewed at:
http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.

FOR FURTHER INFORMATION CONTACT:
Robert J. Curry or Gary D. Olson,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1220 SW Third Avenue,
Suite 385, Portland, OR 97204;
Telephone: (503) 326—2724; Fax: (503)
326-7440; or e-mail:
Robert.Curry@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence, SW.,
STOP 0237, Washington, DC 20250—
0237; Telephone: (202) 720-2491; Fax:
(202) 720-8938; or e-mail:
Jay.Guerber@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 924 (7 CFR part 924),
regulating the handling of fresh prunes
grown in designated counties in
Washington and in Umatilla County,
Oregon, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Washington-Oregon prune
handlers are subject to assessments.
Funds to administer the order are
derived from such assessments. It is
intended that the assessment rate as
proposed herein would be applicable to
all assessable Washington-Oregon
prunes beginning April 1, 2009, and
continue until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule would increase the
assessment rate established for the
Committee for the 2009-10 and
subsequent fiscal periods from $1.00 to
$2.00 per ton for Washington-Oregon
prunes handled under the order.

The order provides authority for the
Committee, with the approval of USDA,
to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members of the Committee are
producers and handlers of prunes in
designated counties in Washington and
in Umatilla County, Oregon. They are
familiar with the Committee’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed at a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2007-08 and subsequent fiscal
periods, the Committee recommended,
and the USDA approved, an assessment
rate of $1.00 per ton of prunes handled.
This rate continues in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on June 2, 2009,
and unanimously recommended 2009—
10 expenditures of $8,893. The major
expenditures recommended by the
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Committee for the 2009-10 fiscal period
include $4,800 for the management fee,
$800 for Committee travel, $100 for
compliance, $2,000 for the financial
audit, and $1,193 for equipment
maintenance, insurance, bonds, and
miscellaneous expenses. In comparison,
the $6,893 budget approved for the
2008-09 fiscal period included $4,800
for the management fee, $800 for travel
expenses, $100 for compliance, and
$1,150 for audits, equipment
maintenance, insurance, bonds, and
miscellaneous expenses. The major
increase in expenses this year is in the
audit category.

The assessment rate recommended by
the Committee was derived by dividing
the anticipated expenses of $8,893 by
the projected 2009 4,400 ton prune
production. Applying the $2.00 per ton
assessment rate to this crop estimate
should provide $8,800 in assessment
income, which, in addition to a small
draw of approximately $93.00 from the
Committee’s monetary reserve should
adequately cover the budgeted
expenditures. The reserve balance at the
end of the 2008—09 fiscal period was
$5,160. The estimated 2009-10 year-end
reserve is $5,067, which is within the
order’s limit of approximately one fiscal
period’s operational expenses. The
Committee recommended the higher
assessment rate in order that the
budgeted expenditures—$2,000 higher
than the 2008—09 approved budget—are
adequately covered and that the current
reserve balance is maintained.

The proposed assessment rate would
continue in effect indefinitely unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate would
be effective for an indefinite period, the
Committee would continue to meet
prior to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of the Committee’s
meetings are available from the
Committee or USDA. The Committee’s
meetings are open to the public and
interested persons may express their
views at these meetings. USDA would
evaluate the Committee’s
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 2009—10 budget and those
for subsequent fiscal periods would be
reviewed and, as appropriate, approved
by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 215
producers of fresh prunes in the
regulated production area and
approximately 10 handlers subject to
regulation under the order. Small
agricultural producers are defined by
the Small Business Administration (13
CFR 121.201) as those having annual
receipts of less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $7,000,000.

Based on information compiled by
both the Committee and the National
Agricultural Statistics Service, the
average annual revenue from the sale of
fresh prunes was approximately $7,930
per producer in 2008. This estimate is
based on 215 producers with a total
production of about 3,514 tons of fresh
prunes selling for an average of $485 per
ton. In addition, based on AMS Market
News Service reports that 2008 f.o.b.
prices ranged from $17.00 to $19.00 per
30-pound container, the entire
Washington-Oregon fresh prune
industry handled less than $7,000,000
worth of prunes last season. In view of
the foregoing, the majority of
Washington-Oregon fresh prune
producers and handlers may be
classified as small entities.

This rule would increase the
assessment rate established for the
Committee and collected from handlers
for the 2009-10 and subsequent fiscal
periods from $1.00 to $2.00 per ton for
prunes handled under the order’s
authority. The Committee also
unanimously recommended 2009-10
expenditures of $8,893, which is $2,000
higher than the $6,893 budget approved
for the 2008—09 fiscal period. When the
recommended $2.00 per ton assessment
rate is levied against the 2009-10 prune
crop estimate of 4,400 tons, the
Committee expects assessment income
of about $8,800. The Committee

recommended the higher assessment
rate to help ensure that the 2009-10
budgeted expenses are adequately
covered and that the current reserve
balance is maintained. With the 4,400
crop estimate this year, the Committee
would have realized income of about
$4,400 without the assessment rate
increase. This would have forced the
Committee to draw approximately
$4,493 from its $5,160 reserve fund,
leaving an inadequate amount in
reserve.

The major expenditures
recommended by the Committee for the
2009-10 fiscal period include $4,800 for
the management fee, $800 for
Committee travel, $100 for compliance,
$2,000 for the financial audit, and
$1,193 for equipment maintenance,
insurance, bonds, and miscellaneous
expenses. In comparison, the $6,893
budget approved for the 2008-09 fiscal
period included $4,800 for the
management fee, $800 for travel
expenses, $100 for compliance, and
$1,193 for audits, equipment
maintenance, insurance, bonds, and
miscellaneous expenses. The major
increase in expenses this year is in the
audit category.

The Committee discussed alternatives
to this recommended assessment
increase. Leaving the assessment rate at
the current $1.00 per ton was discussed,
but not considered since such a rate
would not have generated income
adequate to maintain the Committee’s
reserve at or about the current level.

A review of historical information and
preliminary information pertaining to
the upcoming crop year indicates that
the producer price for the 2009-10
season could average about $500 per ton
for fresh Washington and Oregon grown
prunes. Therefore, the estimated
assessment revenue for the 2009-10
fiscal period as a percentage of total
producer revenue is 0.4 percent for
Washington-Oregon prunes.

This action would increase the
assessment obligation imposed on
handlers. While assessments impose
some additional costs on handlers, the
costs are uniform on all handlers. Some
of the additional costs may be passed on
to producers. However, these costs
would be offset by the benefits derived
by the operation of the order.

In addition, the Committee’s meeting
was widely publicized throughout the
Washington prune industry and all
interested persons were invited to
attend and participate in Committee
deliberations on all issues. Like all
Committee meetings, the June 2, 2009,
meeting was a public meeting and all
entities, both large and small, were able
to express views on the issues. Finally,
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interested persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

This proposed rule would impose no
additional reporting or recordkeeping
requirements on either small or large
Washington-Oregon prune handlers. As
with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. Additionally, USDA has
not identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and order may be
viewed at: http://www.ams.usda.gov/
AMSv1.0/ams.fetchTemplateData
.dortemplate=TemplateN&
page=MarketingOrders
SmallBusinessGuide. Any questions
about the compliance guide should be
sent to Jay Guerber at the previously
mentioned address in the FOR FURTHER
INFORMATION CONTACT section.

A 30-day comment period is provided
to allow interested persons to respond
to this proposed rule. Thirty days is
deemed appropriate because: (1) The
2009-10 fiscal period began on April 1,
2009, and the order requires that the
assessment rate for each fiscal period
apply to all assessable prunes handled
during such fiscal period; (2) the
Washington-Oregon prune harvest and
shipping season is expected to begin in
early August; (3) the Committee needs
to have sufficient funds to pay its
expenses, which are incurred on a
continuous basis; and (4) handlers are
aware of this action, which was
recommended by the Committee at a
public meeting and is similar to other
assessment rate actions issued in past
years.

List of Subjects in 7 CFR Part 924

Prunes, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 924 is proposed to
be amended as follows:

PART 924—PRUNES GROWN IN
DESIGNATED COUNTIES IN
WASHINGTON

1. The authority citation for 7 CFR
part 924 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 924.236 is revised to read
as follows:

§924.236 Assessment rate.

On or after April 1, 2009, an
assessment rate of $2.00 per ton is
established for the Washington-Oregon
Fresh Prune Marketing Committee.

Dated: July 20, 2009.

Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. E9—-17601 Filed 7—23—09; 8:45 am]
BILLING CODE 3410-02-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 701 and 741

RIN 3133-AD63

National Credit Union Share Insurance

Fund Premium and One Percent
Deposit

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Proposed rule.

SUMMARY: Section 741.4 of NCUA’s rules
describes the procedures for the
capitalization and maintenance of the
National Credit Union Share Insurance
Fund (NCUSIF). The current rule,
however, does not adequately address
how credit unions that enter or depart
the NCUSIF system in a given calendar
year are affected by any NCUSIF
premium or deposit replenishment
assessments in that same year. Due to
the unprecedented level of NCUSIF
expenses in 2009, which required the
NCUA to announce both such
assessments, NCUA is now proposing
amendments to § 741.4 to clarify these
procedures. The proposal makes other
minor changes to 741.4 and conforming
changes to § 701.6 relating to the
payment of operating fees by Federal
credit unions.

DATES: Comments must be received by
August 24, 2009.

ADDRESSES: You may submit comments
by any of the following methods. (Please
send comments by one method only):

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e NCUA Web Site: http://
www.ncua.gov/

RegulationsOpinionsLaws/
proposed_regs/proposed_regs. html.
Follow the instructions for submitting
comments.

e E-mail: Address to
regcomments@ncua.gov. Include “[Your
name] Comments on Insurance
Premium and One Percent Deposit” in
the e-mail subject line.

e Fax:(703) 518—6319. Use the
subject line described above for e-mail.

e Mail: Address to Mary Rupp,
Secretary of the Board, National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia 22314~
3428.

e Hand Delivery/Courier: Same as
mail address.

Public inspection: All public
comments are available on the agency’s
Web site at http://www.ncua.gov/
RegulationsOpinionsLaws/comments as
submitted, except as may not be
possible for technical reasons. Public
comments will not be edited to remove
any identifying or contact information.
Paper copies of comments may be
inspected in NCUA’s law library, at
1775 Duke Street, Alexandria, Virginia
22314, by appointment weekdays
between 9 a.m. and 3 p.m. To make an
appointment, call (703) 518-6546 or
send an e-mail to OGC Mail@ncua.gov.
FOR FURTHER INFORMATION CONTACT:
Elizabeth Wirick, Staff Attorney, Office
of General Counsel, National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia 22314-3428
or telephone: (703) 518-6540; and Paul
Peterson, Director, Applications
Section, Office of General Counsel,
National Credit Union Administration,
at the same address and telephone
number.

SUPPLEMENTARY INFORMATION:

A. Background

Congress created the National Credit
Union Share Insurance Fund (NCUSIF)
in 1970 to provide share insurance
coverage to all Federal credit unions
and to those State chartered credit
unions that apply and meet minimum
qualification standards. The NCUSIF
provides insurance coverage for each of
an insured credit union’s members,
similar to the coverage provided by the
Federal Deposit Insurance Corporation’s
(FDIC’s) Deposit Insurance Fund (DIF).

Unlike the DIF, however, the NCUSIF
was not capitalized at its inception by
tax revenues. From 1971 through 1980,
the capital of the NCUSIF was
established solely through the annual
insurance premium contributions of
insured credit unions. During the period
from 1971 through the end of calendar
year 1980, the capital of the fund (i.e.,
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equity as a percentage of insured shares)
grew, but the years 1981-1983 saw a
reversal of this trend, due to both record
share growth in insured credit unions
and liquidation and problem credit
union expenses. As an alternative to the
premium approach to establishing a
strong and viable insurance fund, the
NCUA Board developed a legislative
proposal which, with the support of the
entire credit union system, Congress
enacted in 1984. The NCUSIF was then
capitalized with a deposit by each credit
union of an amount equaling one
percent of the credit union’s total
insured shares.

As required by the 1984 legislation,
and subsequent amendments in 1998,
NCUA maintains the NCUSIF’s equity
ratio at a percentage between 1.2% and
1.5%, but no greater than the normal
operating level as established from time
to time by the Board. If the NCUSIF’s
equity ratio exceeds this normal
operating level at the end of any given
year, NCUA will, generally, distribute
any excess funds to insured credit
unions. If the NCUSIF’s equity ratio falls
below 1.2%, the NCUSIF must assess a
premium, and if the ratio falls below
1.0%, depleting the one percent deposit
provided by each credit union, the
NCUSIF must also assess an amount
sufficient to replenish the one percent
deposit.

In 1984, the Board adopted a rule
establishing procedures for the
capitalization and maintenance of the
NCUSIF. 49 FR 40561 (Oct. 17, 1984).
The rule, originally codified at 12 CFR
741.5 but now located in § 741.4, dealt
broadly with five issues: (1) The funding
of the one percent deposit, (2) the return
of the deposit, (3) the use of the deposit
by the NCUSIF and its replenishment by
insured credit unions, (4) the insurance
agreement, and (5) NCUA reports to
Congress.

The content of § 741.4 today is much
the same as its 1984 counterpart, having
been modified only slightly in the past
25 years. For example, while the current
rule addresses some issues associated
with the expense and replenishment of
the one percent deposit, it does not
contain much detail on this issue.! In

1The preamble to the proposed rule in 1984
stated:

The legislation provides that the NCUSIF may
utilize the deposit funds if necessary to meet its
expenses, in which case the amount used is to be
expensed and replenished by insured credit unions
in accordance with procedures established by the
Board. Given the history of the Fund and the
condition of insured credit unions, it seems
unnecessary to anticipate at this time any possible
utilization of the deposit funds to meet the Fund’s
expenses. This authority is clearly intended to meet
a catastrophic economic set of circumstances, as
evidenced by the fact that it can only be exercised

addition, the current rule does not
adequately address how credit unions
that enter or depart the NCUSIF system,
such as through insurance or bank
conversions, are affected by NCUSIF
premium or deposit replenishment
assessments in that same calendar year.
Due to the unprecedented level of
NCUSIF expenses in 2009, which
required the NCUA to announce both
premium and deposit replenishment
assessments, NCUA is now proposing
amendments to § 741.4 to clarify these
issues and other related issues.

B. Relevant Statutory Provisions

The Federal Credit Union Act
contains several relevant provisions on
the return and replenishment of the one
percent deposit and the timing and
amount of NCUSIF premiums. These
provisions are set forth below.

With regard to the deposit, Section
202(c)(1)(A) of the Act states:

Each insured credit union shall pay to and
maintain with the National Credit Union
Share Insurance Fund a deposit in an amount
equaling 1 per centum of the credit union’s
insured shares. * * *

12 U.S.C. 1782(c)(1)(A). Section
202(c)(1)(B) of the Act also states:

(i) The deposit shall be returned to an
insured credit union in the event that its
insurance coverage is terminated, it converts
to insurance coverage from another source, or
in the event the operations of the fund are
transferred from the National Credit Union
Administration Board.

(ii) The deposit shall be returned in
accordance with procedures and valuation
methods determined by the Board, but in no
event shall the deposit be returned any later
than one year after the final date on which
no shares of the credit union are insured by
the Board.

(iii) The deposit shall not be returned in
the event of liquidation on account of
bankruptcy or insolvency.

(iv) The deposit funds may be used by the
fund if necessary to meet its expenses, in
which case the amount so used shall be
expensed and shall be replenished by
insured credit unions in accordance with
procedures established by the Board.

12 U.S.C. 1782(c)(1)(B). With regard to
the premium, Section 202(c)(2) of the
Act states:

(A) In general. Each insured credit union
shall, at such times as the Board prescribes
(but not more than twice in any calendar
year), pay to the Fund a premium charge for
insurance in an amount stated as a
percentage of insured shares (which shall be
the same for all insured credit unions).

after the Fund has utilized all investment income
and all of its 0.3% nondeposit equity. Thus, ample
time would exist for development of expense and
replenishment procedures and guidelines.
Accordingly, such procedures are not proposed at
this time.

49 FR 30740 (Aug. 1, 1984).

(B) Relation of premium charge to equity
ratio of fund. The Board may assess a
premium charge only if—

(i) the Fund’s equity ratio is less than 1.3
percent; and

(ii) the premium charge does not exceed
the amount necessary to restore the equity
ratio to 1.3 percent.

(C) Premium charge required if equity ratio
falls below 1.2 percent. If the Fund’s equity
ratio is less than 1.2 percent, the Board shall,
subject to subparagraph (B), assess a
premium charge in such an amount as the
Board determines to be necessary to restore
the equity ratio to, and maintain that ratio at,
1.2 percent.

12 U.S.C. 1782(c)(2). Section 206(d)(3)
of the Act also states:

In the event of a conversion of a credit
union from status as an insured credit union
under this Act under subsection (a)(2) of this
section, premium charges payable under
section 202(c) of this Act shall be reduced by
an amount proportionate to the number of
calendar months for which the converting
credit union will no longer be insured under
this Act. * * *

12 U.S.C. 1786(d)(3). Subsection (a)(2)
in the quotation above refers to the
conversion from a federally-insured
credit union to a nonfederally-insured
credit union.

C. Proposed Amendments to Section
741.4

The proposal includes several
amendments to clarify the NCUSIF
premium and deposit replenishment
obligations and procedures for credit
unions and other entities that enter or
depart from NCUSIF coverage. Most of
these proposed amendments are located
in § 741.4(i), Conversion to Federal
insurance, and § 741.4(j), Conversion
from, or termination of, Federal share
insurance. The Board is, however, also
proposing minor changes to other
paragraphs in § 741.4. A paragraph-by-
paragraph description and discussion of
all the proposed amendments follows.

Paragraph (a)—Scope

Section 741.4 provides for the
capitalization and maintenance of the
NCUSIF. The proposal does not change
the scope of § 741.4, and the proposal
does not amend this paragraph.

Paragraph (b)—Definitions

The proposal includes three
amendments to the existing definitions.

The proposal amends the definition of
insured shares to include, for a credit
union or other entity that is not
federally insured, the amount of
deposits of shares that would have been
insured by the NCUSIF had the
institution been federally insured on the
date of measurement. This amended
definition is necessary for calculating
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NCUSIF premiums, deposit
replenishments, and equity
distributions for entities that enter the
NCUSIF insurance system.

The proposal adds a definition of the
term premium/distribution ratio as the
number of full remaining months in the
calendar year following the date of the
institution’s conversion or merger,
divided by 12. This term is used in the
NCUSIF premium, deposit
replenishment, and equity distribution
calculations involving credit unions and
other entities that enter the NCUSIF
insurance system. The ratio represents
the fraction of the year that an
institution entering the NCUSIF system
was insured by the NCUSIF.

The proposal also adds a definition of
the term modified premium/distribution
ratio as one minus the premium/
distribution ratio. This term is used in
the NCUSIF premium, deposit
replenishment, and equity distribution
calculations involving credit unions that
depart the NCUSIF insurance system.
This ratio represents the fraction of the
year that an institution departing the
NCUSIF system was insured by the
NCUSIF.

Also, the proposal deletes the
paragraph numbers in the current
version, consistent with Office of the
Federal Register drafting
recommendations for definitions
sections that list the terms defined in
alphabetical order.

Paragraph (c)—One Percent Deposit

This paragraph describes the one
percent deposit requirement and the
periodic adjustments based on changes
in insured shares. For credit unions
with less than $50 million in assets, the
adjustments occur after the annual
reporting period ending on December
31. For credit unions with $50 million
or more in assets, the adjustments occur
after the semiannual reporting periods
ending on June 30 and December 31
each year.

The proposal does not amend this
paragraph.

Paragraph (d)—Insurance Premium
Charges

Paragraph (d)(1) provides that the
Board may assess premium charges, in
an amount stated as a percentage of
insured shares, no more than twice
annually. Subparagraph (d)(2)(i) states
the relation of the premium charge to
the equity ratio. The proposal does not
amend these provisions.

Subparagraph (d)(2)(ii) states that if
the ratio of the NCUSIF falls below 1.2
percent, the NCUA Board is required to
assess a premium in an amount it
determines necessary to restore the

equity ratio to, and maintain that ratio
at, 1.2 percent. This provision is
confusing because it does not delineate
between premium assessments and
assessments to replenish the one
percent deposit as required by § 202 of
the Federal Credit Union Act.
Accordingly, the proposal amends
subparagraph(d)(2)(ii) to read as follows:

If the equity ratio of the NCUSIF falls to
between 1.0 and 1.2 percent, the NCUA
Board is required to assess a premium in an
amount it determines is necessary to restore
the equity ratio to, and maintain that ratio at,
at least 1.2 percent. If the equity ratio of the
NCUSIF falls below 1.0 percent, the NCUA
Board is required to assess a deposit
replenishment charge in an amount it
determines is necessary to restore the equity
ratio to 1.0 percent and to assess a premium
charge in an amount it determines is
necessary to restore the equity ratio to, and
maintain the ratio at, at least 1.2 percent.

Paragraph (e)—Distribution of NCUSIF
Equity

This paragraph describes the
mandatory year-end distribution of
NCUSIF equity when the NCUSIF
exceeds both its normal operating level
and its available assets ratio as
described in § 202(c)(3) of the Federal
Credit Union Act. The proposal does not
amend this paragraph.

Paragraph (f)—Invoices

This paragraph describes invoices for
premiums and deposit adjustments. For
clarity, the proposal amends this
paragraph to specifically include
invoices for deposit replenishment.

Paragraph (g)—New Charters

This paragraph permits new charters
to delay the funding of their one percent
deposit until the year following their
chartering. The proposal does not
amend this paragraph.

Paragraph (h)—Depletion of One
Percent Deposit

The proposal adds a new paragraph(h)
to read as follows:

Depletion of one percent deposit. All or
part of the one percent deposit may be used
by the NCUSIF if necessary to meet its
expenses, and the fund will expense the
amount so used. The NCUSIF may invoice
credit unions in an amount necessary to
replenish the one percent deposit at any time
following the effective date of the depletion,
but must invoice credit unions no later than
the adjustment described in paragraph (c) of
this section based on insured shares as of
December 31 of the year of the depletion.

The first sentence of this provision
restates the Board’s authority under
§202(c)(1)(B)(iv) of the Federal Credit
Union Act. The second sentence
clarifies that NCUA may invoice insured

credit unions for the deposit
replenishment at any time after the
deposit has been depleted, but requires
that NCUA send the invoice no later
than the date NCUA first adjusts the
deposit for changes in insured share
levels in the year following the
depletion.

The proposal takes the current
paragraph (h), entitled Conversion to
Federal Insurance, expands on that
paragraph, and incorporates it into the
proposed paragraph (i). This is
discussed further below.

Paragraph (i)—Conversion to Federal
Insurance

The proposal amends paragraph (i) to
address, in detail, how a nonfederally
insured credit union that converts to
Federal insurance is affected by a
NCUSIF declaration of a premium
assessment, deposit replenishment
assessment, or an equity distribution.
Paragraph (i)(1) addresses a direct
conversion to Federal insurance, and
paragraph (i)(2) addresses an indirect
conversion through the merger of a
nonfederally insured credit union or
entity into a federally insured credit
union. The term “merger” includes not
only mergers but also purchase and
assumption transactions in which the
continuing credit union obtains all, or
substantially all, of the assets of the
other entity. The current paragraph (i),
entitled Mergers of nonfederally insured
credit unions, is expanded and
subsumed into the proposed paragraph
@(2).

This proposed paragraph (i), along
with the proposed paragraph (j),
constitute the most significant and
complex of the proposed amendments
to § 741.4. Accordingly, the discussion
below is detailed and includes
hypotheticals illustrating each
subparagraph.

Proposed paragraph (i)(1) addresses a
direct conversion to NCUSIF insurance.
Proposed paragraph (i)(1)(i) provides
that:

A credit union or other institution that
converts to insurance coverage with the
NCUSIF will: (i) Immediately fund its one
percent deposit based on the total of its
insured shares as of the last day of the most
recently ended reporting period prior to the
date of conversion. * * *

To illustrate the application of this
provision, consider the following
hypothetical. Assume Main Street
Credit Union completes its conversion
from nonfederal to Federal insurance on
May 15 of Year One. Assume further
that Main Street credit union had 1,000
insured shares for the end of month in
December of the previous year (Year
zero), 1,100 insured shares at the end of
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May, the month of conversion, and
1,200 insured shares at the end of June.

This information is presented in this

Table A:2

TABLE A

End of month,

End of month,
May, Year One

End of month,

December
’ (month conver- June, Year One
Year Zero sion completed)
Main Street Credit Union’s Federally Insured Shares .........cccccooceeiieiieineciieenieeieese 1,000 1,100 1,200

Proposed paragraph (i)(1)(i) requires
that on the date of its conversion, Main
Street fund its one percent deposit
based on “the total of its insured shares
as of the last day of the most recently
ended reporting period prior to the date
of conversion.” Since Main Street has
less than $50,000,000 in assets, its
reporting period is annual, and ends on
December 31. 12 CFR 741.4(b)(6)
(definition of “reporting period’’). Main
Street had $1,000 in insured shares on
that date, and one percent of that is $10,
and so that is the amount Main Street

must immediately remit to the NCUSIF
to establish its one percent deposit.

Proposed paragraph (i)(1)(ii) provides
that:

A credit union or other institution that
converts to insurance coverage with the
NCUSIF will: * * * (ii) If the NCUSIF
assesses a premium in the calendar year of
conversion, pay a premium based on the
institution’s insured shares as of the last day
of the most recently ended reporting period
preceding the invoice date times the

institution’s premium/distribution ratio.
* * %

To illustrate the application of
paragraph (i)(1)(ii), take the same facts

in hypothetical A related to the
conversion of Main Street from
nonfederal to Federal insurance. Now,
further assume that on the previous
March 15, NCUA had declared a
premium assessment, and on September
15 following the conversion NCUA sent
out the invoices for the March 15
assessment. Also assume that Main
Street had grown to 1,300 insured
shares at the end of September, the
month the invoices were sent to Main
Street and other credit unions. This
information is presented in this Table B:

TABLE B
End of month
End of month,
EEdeg;rm?enrth‘ May, Year One End of month, S\?g;errgt:]eer,
Year Zero (month conver- June, Year One (month invoice
sion completed)
sent)
Main Street Credit Union’s Federally Insured Shares ..................... 1,000 1,100 1,200 1,300

Paragraph (i)(1)(ii) requires Main
Street pay a premium based on the
institution’s “insured shares as of the
last day of the most recently ended
reporting period preceding the invoice
date times the institution’s premium/
distribution ratio.” Again, because Main
Street is under $50 million in assets, the
most recently ended reporting period
preceding the September 15 invoice
date is all the way back to December of
Year Zero, when Main Street had $1,000
in shares. Main Street’s “‘premium/
distribution ratio,” as defined in
proposed § 741.4(b)(5), is “the number
of full remaining months in the calendar
year following the date of the
institution’s conversion or merger
divided by 12.” Since Main Street
completed its conversion in May, there
are seven full months remaining in the
calendar year (June through December),
and Main Street’s premium/distribution
ratio is seven divided by 12.

2 Although Main Street Credit Union was not
Federally insured as of December 31 of Year Zero,
proposed 741.4(b)(3) provides that “For a credit
union or other entity that is not Federally insured,
‘insured shares’ means, for purposes of this section

Accordingly, Main Street’s premium
will be assessed on $1,000 times seven
divided by 12, or about $583.3 Note that
if Main Street’s assets had exceeded $50
million as of June 30, it would have had
semiannual reporting periods under
§741.4(b)(6), and its “insured shares as
of the last day of the most recently
ended reporting period preceding the
invoice date” would have been its
insured shares as of June 30, Year One,
and not as of December 31, Year Zero.
Proposed paragraphs (i)(1)(iii) and (iv)
describe the responsibility of a credit
union or other entity converting to
Federal insurance to replenish a
depleted NCUSIF deposit, as follows:

A credit union or other institution that
converts to insurance coverage with the
NCUSIF will * * * (iii) If the NCUSIF
declares, in the calendar year of conversion
but on or before the date of conversion, an
assessment to replenish the one-percent
deposit, pay nothing related to that
assessment; (iv) If the NCUSIF declares, at

only, the amount of deposits or shares that would
have been insured by the NCUSIF under part 745
had the institution been Federally insured on the
date of measurement.”

any time after the date of conversion through
the end of that calendar year, an assessment
to replenish the one-percent deposit, pay a
replenishment amount based on the
institution’s insured shares as of the last day
of the most recently ended reporting period
preceding the invoice date. * * *

Paragraph (i)(1)(iii) clarifies that a
converting credit union has no
responsibility to pay anything toward
the replenishment of a depleted deposit
that is declared on or before the date of
conversion, even if NCUA sends out
invoices related to the depletion after
the date of conversion. Paragraph
(1)(1)(iv) requires that a converting
credit union replenish its deposit with
regard to a depletion declared after the
date of conversion through the end of
the calendar year. Again, assume the
same facts for Main Street as in Table B,
but that the deposit depletion was
announced in June, after Main Street
converted, and that NCUA sent the
invoices in September.

3Main Street’s actual premium charge will be this
$583 divided by the aggregate insured shares of all
Federally insured credit unions times the aggregate
premium for all Federally insured credit unions.
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TABLE B
End of month
End of month,
End of month, May, Year One End of month, September,
December, h Year O Year One
Year Zero (month conver- June, Year One (month invoice
sion completed)
sent)
Main Street Credit Union’s Federally Insured Shares ..................... 1,000 1,100 1,200 1,300

Main Street would receive an invoice
amount “‘based on the [Main Street’s]
insured shares as of the last day of the
most recently ended reporting period
preceding the invoice date.” Since Main
Street has less than $50 million in
shares, the most recently ended
reporting period preceding the
September invoice date was December
31, Year Zero, and it would pay for the
replenishment based on $1,000 in
insured shares. If Main Street, however,
had had $50 million or more in assets
on June 30, its most recently ended
reporting period preceding the invoice
date would have been the semiannual
period ending on June 30, and Main
Street would have used its insured
shares as of June 30 to calculate the
replenishment amount due to the
NCUSIF.

Under the Federal Credit Union Act,
distributions, if any, are declared once
a year, early in the year, based on excess
funds in the NCUSIF as of the prior
December 31. Proposed paragraph
(1)(1)(v) describes the right of a credit
union or other entity converting to
Federal insurance to receive a
distribution from the NCUSIF,
specifically:

(1) A credit union or other institution that
converts to insurance coverage with the
NCUSIF will: * * * (v) If the NCUSIF
declares a distribution in the year following
conversion based the NCUSIF’s equity at the
end of the year of conversion, receive a
distribution based on the institution’s
insured shares as of the end of the year of
conversion times the institution’s premium/

distribution ratio. With regard to
distributions declared in the calendar year of
conversion but based on the NCUSIF’s equity
at the end of the preceding year, the
converting institution will receive no
distribution.

To illustrate how proposed paragraph
(1)(1)(v) works, assume that Main Street
Credit Union converts to Federal
insurance in May of Year One, and that
the NCUA declares a distribution in
January of Year Two based on the
NCUSIF equity as of December 31 of
Year One. Then Main Street will be
entitled to a pro rata portion of the
distribution, calculated on its insured
shares as of December 31 of Year One
times its premium/distribution ratio.
Since it converted in May of Year One,
and there were seven full months
remaining in Year One at on the date of
conversion, Main Street’s premium/
distribution ratio under proposed

§741.4(b)(6) equals seven divided by 12.

On the other hand, if the NCUA
declared a distribution a year earlier,
that is, in January of Year One based on
the NCUSIF’s equity ratio as of
December 31 in Year Zero, then under
proposed paragraph (i)(1)(v) Main Street
would receive no part of this
distribution. Main Street is not entitled
to any part of this distribution because
Main Street, which completed its
conversion in Year One, did not
contribute in any way to the excess
funds in the NCUSIF as of the end of
Year Zero.

While proposed paragraph (i)(1), and
the examples given above, involve the

conversion of a credit union or entity
directly to Federal insurance with the
NCUSIF, such conversions can also
happen indirectly through the merger of
a nonfederally insured credit union or
entity into a federally insured credit
union.

Proposed paragraph (i)(2) addresses
the NCUSIF premiums, deposit
replenishments, and distributions in
this context.

Proposed paragraph (i)(2)(i) provides
that:

(2) A federally insured credit union that
merges with a nonfederally-insured credit
union or other non-federally insured
institution (the “‘merging institution’’), where
the federally-insured credit union is the
continuing institution, will: (i) Immediately
on the date of merger increase the amount of
its NCUSIF deposit by an amount equal to
one percent of the merging institution’s
insured shares as of the last day of the
merging institution’s most recently ended
reporting period preceding the date of merger
* * %

To illustrate this provision, and the
other provisions of paragraph (i)(2)
related to mergers of nonfederally
insured entities into federally-insured
credit unions, consider the following
hypothetical. Nonfederally-insured
Credit Union A merges into federally-
insured Credit Union B on August 15 of
Year One. The relevant insured shares
of Credit Union A and Credit Union B
at various dates before and after the
merger are reflected in Table D:

TABLE D
End of month End of month
End of month August, September,
December, JEr?g %fer;\ﬁ)notze Year One Year One
Year Zero ’ (month merger (month invoice
completed) sent)
Credit Union A insured shares ........cccccooeviivieeeiec e, 1,000 1,100 N/A N/A
Credit Union B insured shares .........cccccoeeceeiiiiee v 9,000 9,900 12,900 14,000

Proposed paragraph (i)(2)(i) requires
that Credit Union B, the continuing
credit union, immediately increase the
amount of its deposit with the NCUSIF
in an amount “equal to one percent of
the merging institution’s insured shares
as of the last day of the merging

institution’s most recently ended
reporting period preceding the date of
merger.” Since Credit Union A, the
merging institution, has less than $50
million in assets, its reporting period is
the calendar year, and its most recently
ended reporting period preceding the

August merger date is December 31 in
Year Zero. Credit Union A had $1,000
in insured shares on that date.
Accordingly, Credit Union B, the
continuing credit union, must
immediately increase the amount of its
deposit with the NCUSIF by one percent
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of $1,000, or $10. Note that if Credit
Union A had been a larger credit union,
with $50 million or more in assets on
June 30 in Year One, then Credit Union
B would have used Credit Union A’s
insured shares as of June 30 in this
calculation.

Proposed paragraph (i)(2)(ii), relating
to NCUSIF premium assessments,
provides that the continuing institution
will:

(ii) With regard to any NCUSIF premiums
assessed in the calendar year of merger, pay
a two-part premium, with one part calculated
on the merging institution’s insured shares as
described in subparagraph (1)(ii) above, and
the other part calculated on the continuing
institution’s insured shares as of the last day
of its most recently ended reporting period
preceding the date of merger. * * *

Paragraph (i)(2)(ii) provides for a two-
part calculation, with the first part
relating to the merging credit union and
the second part relating to the
continuing credit union. If we assume
the facts as in Table D, and assume the
premium is assessed sometime in Year
One, then we calculate the insured
shares of Credit Union A, the merging
credit union, as we did in the example
for paragraph (i)(1)(ii), which would be
$583. Then we calculate the insured
shares of Credit Union B, the continuing
credit union, “as of the last day of its
most recently ended reporting period
preceding the merger date.” Since
Credit Union B is also under $50
million in assets, ““the last day of the
most recently ended reporting period”
is also December 31 of Year Zero. Credit
Union B’s insured shares on that date
were $9,000, and so the combined
insured shares for purposes of the
premium assessment is $9,583. Note
that if Credit Union B had $50 million
or more in assets on June 30 of Year
One, then Credit Union B’s “most
recently ended reporting period
preceding the merger date” would have
been June 30 of Year One, and not
December 31 of Year Zero. The Board is
aware that the NCUA might declare a
NCUSIF premium, invoice it, and
receive the premiums in Year One from
the continuing institution before the
continuing institution consummates its
merger. In that case, the Board would
invoice the continuing credit union
again after the merger, but only for the
difference between the amount
previously invoiced and the amount
calculated under proposed paragraph
@)(2)(i).

Proposed paragraph (i)(2)(iii)
prescribes the procedures for calculating
the NCUSIF distribution when a
nonfederally-insured credit union or
entity merges into a federally insured
credit union. Proposed paragraph

(i)(2)(iii) provides that the federally-
insured credit union will:

[i]f the NCUSIF declares a distribution in the
year following the merger based on the
NCUSIF’s equity at the end of the year of
merger, receive a distribution based on the
continuing institution’s insured shares as of
the end of the year of merger. With regard to
distributions declared in the calendar year of
merger but based on the NCUSIF’s equity
from the end of the preceding year, the
institution will receive a distribution based
on its insured shares as of the end of the
preceding year.

This formula recognizes that the
merging institution did not contribute to
the NCUSIF equity as of the end of the
year preceding the merger and so no
distribution is allotted against the
merging institution’s shares. As for
distributions based on the NCUSIF
equity at the end of the year of merger,
this formula does not include any pro
rata reduction for the merging
institution’s contribution. The Board
determined that a pro rata reduction
was unnecessary, given the generally
small relative size of merging
institutions to continuing institutions,
and the fact that the Federal Credit
Union Act does not require any sort of
pro rata reduction or other pro rata
calculation with regard to distributions.

For credit unions converting to
NCUSIF coverage, the proposal changes
the date for calculating the one percent
deposit from insured shares as of the
close of the month before conversion to
insured shares as of the most recently
ended reporting period before
conversion. NCUA is proposing this
change to make the calculation method
for credit unions entering NCUSIF
consistent with the calculation method
for federally-insured credit unions’ one
percent deposit adjustment. Likewise,
for federally-insured credit unions
merging with nonfederally-insured
credit unions, the proposal clarifies that
the date used for calculation of the
merged credit union’s increased one
percent is insured shares of the
nonfederally-insured credit union as of
the most recently ended reporting
period before conversion. Again, this
change makes the calculation method
for credit unions increasing insured
shares by merger consistent with the
calculation method for federally-insured
credit unions’ one percent deposit
adjustment.

Paragraph (j)—Conversion From, or
Termination of, Federal Share
Insurance

The proposal amends paragraph (j) to
address, in detail, how a federally
insured credit union that converts to
insurance other than that provided by

the NCUSIF, or that loses or terminates
its NCUSIF insurance, is affected by a
NCUSIF declaration of a premium
assessment, deposit replenishment
assessment, or equity distribution.
Proposed subparagraph (j)(1) addresses
direct insurance conversions and
conversions by merger. Proposed
subparagraph (j)(2) addresses
liquidations and insurance termination.

Proposed paragraph (j)(1)(i) provides
that:

A federally-insured credit union whose
insurance coverage with the NCUSIF
terminates, including through a conversion
to, or merger into, a nonfederally insured
credit union or a non-credit union entity,
will: (i) Receive the full amount of its
NCUSIF deposit, less any announced
depletion, immediately after the final date on
which any shares of the credit union are
NCUSIF-insured. * * *

The current paragraph (j) does not
mention the possibility of deposit
depletion, and this has been clarified in
the proposed paragraph (j). To illustrate
the application of this paragraph
(j)(1)(i), consider the following
hypothetical. Assume Anytown Credit
Union, a credit union with $30 million
in assets, converts from Federal to
nonfederal insurance on November 15.
Also assume Anytown Credit Union had
$20 million in insured shares as of the
previous December 31, the end of its
most recent reporting period. 12 CFR
741.4(b)(5), (c). The NCUSIF would
return one percent of $20 million, or
$200,000 to Anytown Credit Union
immediately following the effective date
of its conversion. Note that, if Anytown
Credit Union had reported $50 million
or more in assets on June 30, then June
30 would have been the end of its most
recent reporting period. Now further
assume that, on July 15 of that same
year, the NCUSIF had announced an
expense that reduced the equity ratio
from 1.3 to .75, which would have
included a write-off (depletion) of 25
percent, or 25 basis points, of the one
percent deposit. The amount of the
deposit returned to Anytown would be
reduced by 25 percent, from $200,000 to
$150,000. If the NCUSIF had announced
expenses reducing the equity ratio to .75
after the November 15 conversion date,
this announcement would have no
effect on Anytown and it would still
receive $200,000 from the NCUSIF.

Proposed paragraph (j)(1)(ii) provides
that:

A federally-insured credit union whose
insurance coverage with the NCUSIF
terminates, including through a conversion
to, or merger into, a nonfederally insured
credit union or a non-credit union entity,
will: * * * (ii) If the NCUSIF declares a
distribution at the end of the calendar year
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of conversion, receive a distribution based on
the institution’s insured shares as of the last
day of the most recently ended reporting
period preceding the date of conversion
times the institution’s modified premium/
distribution ratio. * * *

To illustrate the application of this
paragraph (j)(1)(ii), again assume
Anytown Credit Union converts to
nonfederal insurance on November 15,
and in January of the following year, the
NCUSIF declares a distribution based on
the NCUSIF’s equity ratio as of
December 31. Anytown would receive a
pro rata distribution calculated as its
$20 million in insured shares multiplied
by the modified premium/distribution
ratio. Anytown’s modified premium/
distribution ratio, from the definition in
§741.4(b)(5), is one minus Anytown’s
premium/distribution ratio, which is
one minus the ratio of the full number
of months remaining in the year divided
by twelve, which is one minus (one
divided by twelve), which is eleven
divided by twelve. So Anytown would
receive a pro rata distribution based on
$20 million of insured shares times
eleven twelfths, or about $18.33 million
in shares.*

The current rule provides credit
unions departing the NCUSIF system
with the option to leave ‘‘a nominal sum
on deposit with NCUSIF until the next
distribution from NCUSIF equity and
will thus qualify for a prorated share of
the distribution.” For several reasons,
the proposal eliminates this option.
First, the current rule is ambiguous
because it does not specify how the
requisite nominal sum is calculated or
how the prorated share of future
distributions is calculated. Second, this
option, if exercised, imposes a lengthy
recordkeeping burden on the NCUSIF,
as it can be many years between
NCUSIF equity distributions. Third,
although several credit unions have
departed the NCUSIF system in recent
years, the Board is not aware that any
of these credit unions exercised this
option. Finally, the proposed
amendments will allow credit unions
departing the NCUSIF to receive a pro
rata share of any future distribution
without leaving any sum on deposit
with the NCUSIF, but only for a
dividend declared on NCUSIF equity as
of the close of the year of departure. The
Board believes this simplification is
appropriate, particularly since the
contribution of a departing credit union
to future distributions diminishes with
the passage of time.

4 Anytown’s actual distribution would be $18.33
million times the aggregate amount of the
distribution divided by the aggregate amount of all
insured shares at all federally insured credit unions.

Proposed paragraph (j)(1)(iii) provides
that:

A federally-insured credit union whose
insurance coverage with the NCUSIF
terminates, including through a conversion
to, or merger into, a nonfederally insured
credit union or a non-credit union entity,
will: * * * (iii) If the NCUSIF assesses a
premium in the calendar year of conversion
or merger on or before the day in which the
conversion or merger is completed, pay a
premium based on the institution’s insured
shares as of the last day of the most recently
ended reporting period preceding the
conversion or merger date times the
institution’s modified premium/distribution
ratio. If the institution has previously paid a
premium based on this same assessment that
exceeds this amount, the institution will
receive a refund of the difference following
completion of the conversion or merger.

To illustrate these premium
provisions, again assume Anytown
Credit Union is a credit union with $30
million in assets that converts from
Federal to nonfederal insurance on
November 15 of Year One, and that
Anytown Credit Union had $20 million
in insured shares as of the previous
December 31 (of Year Zero), the end of
its most recent reporting period. Further
assume that NCUA declares a premium
on February 12 of Year One and
invoices the premium on November 15.
Since the premium was declared “on or
before the day in which [Anytown’s]
conversion [was] completed,”
§741.4(i)(1)(iii) applies. Anytown
would then pay a premium based on
$20 million (its “insured shares as of the
last day of the most recently ended
reporting period preceding the
conversion or merger date”’) times
eleven twelfths (its “modified premium/
distribution ratio”), or about $18.33
million. Note that NCUA might have
already have invoiced Anytown for the
premium sometime between February
12 and Anytown’s merger on November
15. If so, Anytown will likely receive a
refund of some of this earlier premium,
as provided in the last sentence of
§741.1(i)(1)(iii), since it may have
overpaid the earlier premium.

Proposed paragraph (j)(2), dealing
with liquidations, states the following:

Notwithstanding the requirements of
paragraph (j)(1) of this section: (i) Any
insolvent credit union that is closed for
involuntary liquidation will not be entitled to
a return of its deposit; (ii) Any solvent credit
union that is closed due to voluntary or
involuntary liquidation will be entitled to a
return of its deposit, less any announced
depletion, prior to final distribution of
member shares; and (iii) The Board reserves
the right to delay return of the deposit to any
credit union converting from or terminating
its Federal insurance, or voluntarily
liquidating, for up to one year if the Board

determines that immediate repayment would
jeopardize the NCUSIF.

These provisions are identical to
provisions in the current paragraph (j),
except that the proposal adds the phrase
“less any announced depletion” in
paragraph (j)(2)(ii) for clarity.

Paragraph (k)—Assessment of
Administrative Fee and Interest for
Delinquent Payment

This paragraph describes procedures
for assessing fees for delinquent
payments of the capitalization deposit
and insurance premium. The proposal
clarifies that paragraph (k) applies to
delinquent deposit replenishment
payments as well as premium payments.
The proposal also deletes overlapping
provisions for imposing both the “costs
of collection” and an ‘“‘administrative
fee” in the current rule and changes the
interest rate to a fixed rate of six percent
per year. The delinquency fee will be
calculated based on a 360-day year, that
is, six percent times the unpaid balance
divided by 360 times the number of
days unpaid. The Office of the Chief
Financial Officer has determined that
switching to a fixed rate and imposing
the delinquency fee based on the
number of days the balance is
outstanding will allow NCUA to
automate the billing process, thus
eliminating the need for additional
administrative fees.

Finally, the proposal restates
provisions from the Act that: (a) Give
the Board authority to collect a penalty
of up to $20,000 per day for each day
the balance related to a premium or
deposit remains unpaid; and (b) prohibit
insured credit unions from paying
dividends or distributing assets while in
default on insurance deposits or
premiums, with possible punishment of
fines up to $1,000 or imprisonment of
one year for directors or officers who
knowingly violate this prohibition.

D. Temporary Corporate Credit Union
Stabilization Fund

In the Spring of 2009, Congress
enacted the “Helping Families Save
Their Homes Act of 2009,” Pub. L. 111-
22. Section 204(f) of that Act established
the Temporary Corporate Credit Union
Stabilization Fund (CCSUF).

The CCUSF is separate from the
NCUSIF, and the CCUSF will make
assessments on federally-insured credit
unions separate and apart from any
NCUSIF assessments. The CCUSF,
unlike the NCUSIF, is funded by
Treasury borrowings and not credit
union capitalization deposits.
Accordingly, the CCUSF does not make
assessments to replenish capital
deposits, nor does it make assessments
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to reestablish a particular equity ratio.
Instead, the CCUSF only makes
assessments on insured credit unions as
necessary to repay CCUSF borrowings
from the Treasury. Accordingly, much
of § 741.4 of NCUA’s rules is
inapplicable to the CCUSF, and the
CCUSF is not specifically addressed in
the text of this rulemaking.

While the obligation of a particular
credit union to replenish its NCUSIF
deposit or make a NCUSIF premium
payment can be rather complicated, the
obligation for a particular credit union
to pay a particular CCUSF assessment is
straightforward. CCUSF assessments are
effective on the date the NCUA Board
acts to order an assessment as
authorized by Public Law 111-22. Any
credit union whose shares are covered
by Federal insurance on that date must
pay its share of that particular
assessment; but any credit union that is
not covered by Federal insurance on
that date is not obligated to pay any part
of that assessment. The dollar amount of
each credit union’s portion of a CCUSF
assessment is calculated based on that
credit union’s insured shares as of the
end of its last reporting period
preceding the date of the Board action.

E. Proposed Amendment to Section
701.6

Section 701.6(d) of NCUA’s
regulations addresses delinquent
payment of the operating fee paid by
FCUs. The proposal updates this section
to parallel the revised provisions for
delinquent payment of insurance
premium and deposit replenishment
expenses. As in § 741.4(k), the proposed
amendments to § 701.6(d) delete
potentially duplicative provisions
allowing both administrative fees and
costs of collection, and replace the
variable interest rate with a fixed
interest rate of six percent per year. The
delinquency fee will be calculated based
on a 360-day year, that is, six percent
times the unpaid balance divided by
360 times the number of days unpaid.

F. 30-Day Comment Period

NCUA seeks public comment on the
proposed amendments discussed above.

As a matter of agency policy, the
NCUA Board general provides a 60-day
comment period for proposed
regulations. NCUA'’s Interpretive Ruling
and Policy Statement (IRPS) 87-2, 52 FR
35231 (Sept. 18, 1987), as amended by
IRPS 03-02, 68 FR 31949 (May 29,
2003). In this case, the NCUA Board
believes a 30-day comment period will
suffice because the proposal clarifies an
existing rule.

NCUA also seeks comment on
whether the examples that appear above

illustrating the various proposed
amendments should be placed in a
formal Appendix and be published in
the Code of Federal Regulations with
the rule text.

Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a rule may have on a substantial
number of small credit unions, defined
as those under ten million dollars in
assets. This proposed rule clarifies
existing requirements and will not
impose any new regulatory
requirements. The proposed rule will
not have a significant economic impact
on a substantial number of small credit
unions, and, therefore, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

NCUA has determined that the
proposed rule would not increase
paperwork requirements under the
Paperwork Reduction Act of 1995 and
regulations of the Office of Management
and Budget. 44 U.S.C. 3501 et seq.; 5
CFR part 1320.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
State and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. The proposed rule would not
have substantial direct effects on the
States, on the connection between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this proposed rule does
not constitute a policy that has
federalism implications for purposes of
the executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

The NCUA has determined that the
proposed rule would not affect family
well-being within the meaning of § 654
of the Treasury and General
Government Appropriations Act, 1999,
Public Law 105-277, 112 Stat. 2681
(1998).

List of Subjects in 12 CFR Part 701

Credit, Credit unions, Operating fee.

List of Subjects in 12 CFR Part 741

Credit unions, insurance.

By the National Credit Union
Administration Board on July 16, 2009.
Mary F. Rupp,

Secretary of the Board.

For the reasons set forth above, NCUA
proposes to amend 12 CFR parts 701
and 741 as follows.

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1758, 1759, 1761a, 1761b, 1766, 1767,
1782, 1784, 1786, 1787, 1789. Section 701.6
is also authorized by 15 U.S.C. 3717. Section
701.31 is also authorized by 15 U.S.C. 1601
et seq.; 42 U.S.C. 1981 and 3601-3610.
Section 701.35 is also authorized by 42
U.S.C. 4311-4312.

2. Revise paragraph (d) of § 701.6 to
read as follows:

§701.6 Fees paid by Federal credit unions.

* * * * *

(d) Assessment of interest for
delinquent payment. Each Federal
credit union must pay to the
Administration interest on any
delinquent payment of its operating fee.
A payment will be considered
delinquent if it is post-marked later than
the date stated in the notice to the credit
union provided under § 701.6(c). The
National Credit Union Administration
may waive the collection of interest if
circumstances warrant.

(1) The interest rate charged on any
delinquent payment is six percent per
annum of the unpaid balance for the
number of days the balance remains
unpaid. The delinquency fee is
calculated based on a 360-day year, that
is, six percent times the unpaid balance
divided by 360 times the number of
days unpaid.

(2) If a credit union makes a combined
payment of its operating fee and its
share insurance deposit and/or
insurance premium as provided in
§ 741.4 of this chapter and such
payment is delinquent, interest will be
charged on the combined amount.

PART 741—REQUIREMENTS FOR
INSURANCE

3. The authority citation for part 741
continues to read as follows:

Authority: 12 U.S.C. 1757, 1766(a), 1781—
1790, and 1790d: 31 U.S.C. 3717.

4. Revise § 741.4 to read as follows:
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§741.4 Insurance premium and one
percent deposit.

(a) Scope. This section implements
the requirements of Section 202 of the
Act (12 U.S.C. 1782) providing for
capitalization of the NCUSIF through
the maintenance of a deposit by each
insured credit union in an amount
equaling one percent of its insured

shares and payment of an insurance
premium.

(b) Definitions. For purposes of this
section:

Available assets ratio means the ratio
of:

(i) The amount determined by
subtrac